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(of the two senators, the chief director of the board of banks and the
director of the local bank) only appeared handwritten and only in ink!.
From 1840, the word «pays» was replaced by the word «issues».

On the reverse of banknotes of the period between 1855 and 1872,
the following excerpts were printed from the High Manifesto: «Govern-
ment credit notes are provided for (author’s bold — A4.G.) by all of the
State’s property and by exchange, unceasing at any time, for coin cur-
rency from the predetermined fund»2.

On «tenners» in 1909, the front of the banknote bore the inscription:
«The State Bank exchanges credit notes (author’s bold — A.G.) for gold
coins without a limit on the sum (1 rouble = !/ |5 of an imperial, contains
17.424 parts of pure gold)». On the reverse of the banknote was in-
scribed: «The exchange of government credit notes for gold currency is
secured by all of the State’s property. Government credit bills are valid
throughout the Empire, on a par with gold coins.»

It was even written on Soviet banknotes, up to 1991, that they were
secured by the gold reserves of the country or «all of the Republic’s
property», and the Bolsheviks themselves in 1921 issued currency in 1.5

U V.D. Krivtsov. Averse: Catalogue for Collectors. M., 1999. P. 81 (Kpueuos B.JI. Asepc:
Karayor mis Kojutekiimonepos. M., 1999. C. 81).
2 Ibidem.
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and 10 billion rouble notes called «Obligations of the R.S.E.S.R.»! In
1924 «Payment Liabilities»2 were issued.

The direct indication either to a liability, or to a security demon-
strates to us the liability character of paper money.

The judicial system’s mixture of property and other (mainly obliga-
tory) rights in Russia today can in many ways be explained by the influ-
ence of Anglo-American legal concepts. In this system of law it is ac-
cepted to differentiate «things in possession» (choses in possession) i.e.
things which can be physically possessed, and «things in demand»
(choses in action), i.e. various rights (which in turn can be regarded as
a literal interpretation of the phrase «intangible assets» — res incorpo-
rales, from Roman civil law). However in the European, continental
legal system, the regime of property and the regime of rights are clear-
ly differentiated. Thus, Art. 90 of the German Civil Code directly de-
crees that only «tangible objects» can be things.

Whilst investigating the current, tangible make-up of paper money,
it is possible to introduce an interesting example. In the USA a certain
Tari Steward founded the American Bank Note Company, which pro-
duced notes called «Million dollar bill>. These notes were manufactured
using the identical paper as original American dollars, and had an
identical design. However, when it comes to their sale, it is immedi-
ately made clear that these are not genuine American currency and that
they are not suitable for circulation. They are sold as «great presents for
family and friends». On the reverse of these notes was decreed «This
certificate is guaranteed only by belief in the American dream»>.

The exchange rate of government liabilities for goods and services
lies behind the value of the real banknotes, an expression of the liabil-
ity of the government. The value of any monetary unit depends on its
buying power*. The Harvard University professor H.G. Mankiw defines
the value of money as being the amount of goods and services which
can be bought with one monetary unit>. If an identical object is not
secured by the State, it is only worth the sum of its tangible constituent

1" A.S. Melnikova. Aforementioned work. Pp. 167, 193.
2 Ibidem. P. 245.

3 More details can be found at http:/www.i-a-m.org

4 Barr. R. Aforementioned work. P. 289.

5 Mankiw H.G. Aforementioned work. P. 607.
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parts, which is defined by T. Steward, including the additional cost, as
8 US Dollars.

In addition to this it is definitely necessary to note that the over-
whelming part of such tangible components of real money is created
purely as a defence against forgery and falsification of the liability it
expresses and documents. If paper money were not forged this part
would be considerably less important.

«In all its abstractness, paper money is «cash in hand» in the sense
that it is a visible and tangible material»'.

A thing possessing natural, useful properties, when divided into two
parts, divides its use value. If we take a blank sheet of paper, having as
its useful characteristic the possibility of entering onto it a volume of
information, and divide it in half, then the use value of the two separate
pieces of paper will be approximately half as much. However, if we were
to tear a Bank of Russia 10 rouble note in half, it would be an entirely
different story. The half without the serial number would not be worth
anything, and the other half (with the number) would still have a use
value of 10 roubles. Why? Because everyone knows that the Central
Bank of the Russian Federation accepts — at their face value — ancient,
torn or even charred bank notes if the corresponding serial number is
still preserved on them. This example clearly shows that it is necessary
for the bank-issuer, when accepting its credits at face value, at least to
compare this data with the corresponding serial number of said note in
the section «Emissions of money» of the passive part of its balance. Old
banknotes are withdrawn from circulation and destroyed by the Central
Bank, and the sum total of the Central Bank’s obligations, shown in
the «Emissions of money» section, is decreased by the sum total of the
destroyed banknotes’ face value.

Moreover, the word «emission» itself emphasises the obligatory
nature of paper money.

The monetary reform in Russia in 1991 is a very interesting example.
One «glorious» day, the then Prime Minister Pavlov declared all 50 and
100 rouble notes invalid. On this day, the value of the liability expressed
on these notes became equal to zero. These banknotes really just be-
came mere things, and their value became equal to the value of the

U Barr. R. Aforementioned work. P. 288.
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paper, ink and typographic services used to produce them. Some of the
people who did not manage to exchange their banknotes for the new
ones used them to paper the walls of their flats.

Moreover, Article 30 of the Federal Law No. 86-FL «On the Central
Bank of the Russian Federation (The Bank of Russia)», of 10" June
2002, states: «Banknotes and coins are unconditional liabilities of the
Bank of Russia and are secured by all its assets (author’s bold — A.G.)
Banknotes and coins of the Bank of Russia must by law be accepted at
their nominal value for all types of payment, for depositing into an ac-
count, for investments and for transfer across the whole territory of the
Russian Federation.»

The issuer itself decrees directly and unequivocally that its banknotes
are a legal liability. So why does the government of the Russian Fed-
eration not want to acknowledge such an obvious fact?

By the way, speaking of coins, the given norm clearly decrees that
coinage of the Russian Federation is also a liability of the Bank of Rus-
sia. In defining its status it is possible to conclude that coinage, like
banknotes, is a State self-addressed bearer bill valid upon presentation
with a blank endorsement. The only difference between coinage and
banknotes with the same face value is the liability’s material bearer.
Banknotes and coins with the same nominal value clearly demonstrate
a unity of content whilst the form varies.

Later the law describes in detail precisely the obligatory character
of money:

«Article 31. Banknotes and coinage of the Bank of Russia cannot be
declared void (as having lost power as a legal means of payment), if a
sufficiently long transition period is not established to exchange them
for the new banknotes and coins. No limitations of any kind in relation
to the sum or subject of exchange are permitted.

During the exchange of banknotes and coinage of the Bank of Rus-
sia for the new form of tender, the period of withdrawal of banknotes
from circulation must be no less than one year, but must not exceed five
years.

Article 32. The Bank of Russia exchanges old worn out banknotes
without any limitations (author’s bold — A4.G.), in accordance with its
established rules.
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Article 33. The Board of Directors makes the decision about the
release into circulation of new banknotes and coinage and about the
withdrawal of the old ones, sets the nominal values and forms of the new
tender. A description of the new tender is released to the public via the
media».

Atrticle 4 of this law states: «The Bank of Russia...alone exists as is-
suer of cash money and organises the circulation of cash.»

And yet again the very concept of «issue» indicates the obligatory
character of money. It is not possible to issue tangible objects (fig. 19).

Non—-cash currency — deposited money (checking accounts)

Cashless currency arises either as a result of a credit emission, car-
ried out by the central bank of the relevant state, or as the result of a
transfer of cash currency in the form of banknotes or coins to a de-
posit account (a type of savings agreement) (fig. 20).

Deposited money as a form of credit money represents currency in
paperless form. From an economic point of view, the existence and
development are a result of the following:

* Reducing costs of circulation;

* Speeding up of circulation;

» Practicality and comparative security of cashless transactions;
» Simplicity of supervision of circulation for the State.

This form of money has the following important properties:

1) the side liable to the investor is not the central bank itself, but
the private bank in which the funds are accommodated. In turn, the
central bank is liable to the private bank. On one hand, storing govern-
ment banknotes in a private bank, which bears responsibility to the
investment only to the extent of its own capital, makes the money less
secure in the case of the bankruptcy! of the bank. On the other hand,
the storing of money in an unsuitable place, for example at home,
poses a risk not only to the banknotes themselves, but also to the lives
of the owner and his family;

2) thisis not a bearer liability, but a nominal one, i.e. it has a prop-
erty content which a person is not able to hold (detencio). In the legal

' The term «bankruptcy» derives from «bank» and «rupture».
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Fig. 20. The share of deposited money

language of the Ancient Romans it would be termed «the right of hold-
ing». In addition, the Latin animus possidenti (the intention to treat
something as one’s own) is fully preserved, giving the illusion of owner-
ship (posessio);

3) the liability becomes dividable by any number with the minimal
known discretion, which in turn improves the circulatory function of
this form of money.

Deposited money acquired the function of money only with the
process of realization of cashless bank accounts i.e. only in the mid 20t
century. This became possible only at the time of a corresponding
level of development of industrial power, in part thanks to the release
of banking mainframes by the company /BM and the introduction of
CHIPS, an electronic system of inter-bank accounts.

L.G. Efimova writes: «In connection with this, economists for a long
time did not acknowledge call deposits as being money. When, in 1930,
John Maynard Keynes, in his book «Treatise on Money» included call
deposit in his concept of money, G. Parker Willis, a famous professor
of Colombia University, reacted to this entirely critically!. Amongst
later economists, practically no opponents to this point of view re-
mained?.

U Dolan E. G., Campbell C. D., Campbell R. G. Money, banking and money-credit policy.
Moscow-Leningrad, 1991. P. 40—41.

2 See, for example: Samuelson P. Economics. Vol. 1. Moscow, 1992. P. 258; Dolan E.G.,
Campbell C.D., Campbell R. G. Aforementioned work. P. 32.
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According to the French economist Pierre Berger, money is issued
by three types of institutions: commercial banks, the state treasury and
the issuer bank!. In this way, the opinion that the only bank able to issue
its money is the Central Bank of the Russian Federation, appears to be
erroneous?»3. Therefore it is not by chance that Article 29 of the Law
on the Bank of Russia stipulates the exclusive right of the Bank of Rus-
sia only to emit cash currency.

The problem of the right to issue cashless (credit) money has not
been unequivocally solved by the legislator. Insofar as a ban on cashless
emissions exists, any commercial bank may issue (and does issue) its
money in the form of balances in payment and current accounts. Nobel
Prize laureate Friedrich Hayek spoke out in favour of the issue of private
money*. He proposed that the monetary liability expressed by the cur-
rency issued by any concrete issuer would amount to the nominal value.
However, different types of currency should be freely exchanged ac-
cording to the rate of exchange. At the same time F. Hayek spoke out
for the necessity for each issuer to support the value (buying power) of
his currency in relation to the average set of wholesale products (a stand-
ard of price) by means of special, pre-determined measures of influ-
ence. «I expect that, at least in wealthy regions, far exceeding present-
day national territories, people will be willing to regard an average set
of wholesale products as a price standard, in relation to which they
would prefer to safeguard the constancy of their money»>. Despite
scepticism from opponents, Hayek’s ideas clearly came to fruition in
Russia, where promissory notes of the company «Gazprom» indeed
fulfil the function of money, in both wholesale transactions and in the
accumulations of financial institutions. The researcher himself sug-
gested that the full realization of his idea requires corresponding po-
litical reforms, because governments are unlikely to relinquish the

Berger P. The money mechanism. Moscow, 1993. P. 21.

2 The error described above is the result of the instability of legal and economic terms
«currency» and «money».

3 Efimova L.G. Can taxes be paid by «dead» money? // Business and banks, 1998. Issue

42 (Egumosa JI.I. Bo3MOXHa JIM yIulaTa HaJlOrOB «<MePTBbIMU» ieHbramMmu? // busnec

u 6anku, 1998. Ne 42).

The term «private money» describes monetary units issued by several competing private

(non-State) banks.

5 F.A. Hayek. Private money. Moscow: Institute of the National Economic Model, 1996.

P. 126.
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profitable privilege of issuing money!. However, his idea about private
money was partly realized in the form of call deposits.

Some economists and lawyers suggest that such «private monies» do
not have a cash/tangible form. Here we are forced to disagree and to
point out that «self-addressed» bank bills, issued in exchange for de-
posits, which are so widespread now in Russia, are in fact «private
monies». When such money is termed «private», their private-legal
content is implied, in contrast to currency, which has public-legal
content.

It is very important to note that their private-legal character applies
only in the relationship between the investor and the private bank,
whilst the legal relationship between the private bank and the State bank
it remains one of a public-legal character.

Thus, deposited money (cashless currency), in the form of bal-
ances in the accounts of enterprises and organisations, is money of both
the Central Bank of the Russian Federation and of the commercial
banks. When a customer withdraws money from his account, then, in
essence, one is talking about of the conversion of cashless currency
(deposited money) to cash currency, to the banknotes and coinage of
the Central Bank of the Russian Federation.

Now we will investigate the legal character of non-cash money. For
the purpose of this book, we understand cashless currency as balances
in credit in various client accounts in banks, to which the application of
Chapter 45 of the Civil Code of the Russian Federation extends. They
are accounts which are specially intended for carrying out various
transactions: payment, current, current currency, correspondence, ac-
counts for the financing of capital investments etc.2 From a legal point
of view, an entry into a bank account serves as a quantitative expression
of the legal-liability claim of the client towards the bank. However, this
circumstance does not impede the recognition of the bank liabilities as
money, taking into account that the latter fulfils the function of a means
of payment.

As a liability of the relevant storehouse (bank, depository), cashless
money is subject to the law of obligations. An entry into a bank account

' In this case, «money» means «currency.
2 It must be noted that Chapter 45 of the CC RF isn’t applicable to depo accounts, because
not non-cash money, but non-document securities are the basis of such contracts.
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attests to what sum (to what measure) the bank is the debtor of its client.
In this way, the legal relationship we are examining appears to be rela-
tive and arises by the will of each party to the bank account contract.
According to this contract, the obligation of the bank consists of the
completion of concrete, positive actions. It should carry out the instruc-
tions of the client in making payments to a third party, in releasing cash
funds to the client within the limits of the balance of his account and
likewise it should accept payments owed to the client. The owner of the
account’s right of demand can be violated above all by the bank, to
which the client has the right to lay the same claim!.

At the present time, the overwhelming majority of money in circu-
lation in Russia is deposited, cashless money, which has almost no
tangible expression (discounting the paper receipts on which bank
statements are printed). In this way, contemporary deposited cashless
money presents itself as a non-document nominal security:
 for the bank: dividable State nominal «self-addressed» bills with a

blank endorsement in the form of an electronic accounts entry;

» for the client of the bank: dividable bank «self-addressed» bills with
a blank endorsement in the form of an electronic accounts entry.
When considering the security of such a form of liabilities, we say

that the liability of the Central Bank itself is secured, just as in the case

of cash currency:

» by the State’s obligation to accept it [cashless currency]| as payment
of taxes;

* by the compulsory acceptance [of cashless currency]| as payment for
goods and services across the whole territory of the country.

The liability of the private bank should, in theory, be secured by the
aforementioned liabilities of the Central Bank, but in the assets of any
bank, non-cash currency occupies, in accordance with Basle Principles,
no less than 12%, and as a rule, no more than 25%. As a result of the
active credit policy of any bank, its liabilities are fundamentally secured
by the quality of its credit portfolio.

Despite unity of form, the means of administration of money, on the
part of the clients, varies from bank to bank, leading to a certain amount
of confusion amongst economists.

I See Chapter 45 of the CC RE.
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There is no such thing as «electronic money», but there is an elec-
tronic method of gaining access to deposited funds; there is no «plastic
money», but there is a method of gaining access to accounts with the
help of plastic cards.

We will now introduce the basic methods of the administration of
(access to) money:

1. Personal access or by post:

* payment order;
* cheque;
* encashment;
2. Access with the aid of electronic networks:
» retail e-banking systems: SWIFT, CHIPS, FedWire;
* slips from plastic cards like VISA, systems like CyberCash, Cyberplat;
» systems like Check Free.

Circulation

This form of money has no consumer value, since it does not exist
in tangible form (perhaps it does possess a certain value of joyful emo-
tion, arising when the rich man admires his bank balance, but this is
hard to evaluate). The exchange value, as already indicated, depends
only on the generally recognized, current reputation of the issuer, and
also on the short and long-term expectations of fluctuations of the
money in terms of a commodity basket (its buying power).

Since the development of a reliable long-distance communications
and computing technology, the banking system was finally able to rid
itself of the complex derivative legal relations. This form of money has
practically no tangible form.

It is secured against the right to demand its acceptance in payment
of taxes and for any payment between two legal parties, with the excep-
tion of a relationship known to be retail (not wholesale) commercial.
This exception, of accepting cash currency as payment for goods, is
conditionally licensed by the government in order to support a steady
demand for non-cash currency.
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Demand for currency

Besides generally known factors of demand for money, including
those described by Keynes and Friedman, demand for cash and non-
cash currency not guaranteed by gold, forms as a result of the following
factors, which, rather than being of economic character, are of a pre-
cisely juridical, public-legal nature.

1. The necessity of paying taxes. Any upstanding government ac-
cepts only its own currency as payment of taxes. Correspondingly, the
demand for currency depends on:

» The capabilities of said government to collect taxes;

» The ability of the economy of said government to produce taxable
grounds, for example, taxable additional cost and taxable preserva-
tion of property;

* Desire and capability of tax-payers to pay taxes.

However, it is sufficiently obvious that high rates of taxation lead to
the flight of industry to other jurisdictions, and low rates of taxation
lead to weakening of the government’s ability to defend its borders and
to maintain order within the sovereign territory. Tax rate in the USA is
the main publicly discussed issue and fluctuates, depending on the
condition of the economy and the general public will, in the region of
20—-30%.

2. The necessity of transactions with the State for the purchase of
State property. This is not an overly important factor, which actually
works in the case of the privatisation by the government of wealthy
enterprises.

3. The necessity of having precisely State-supported means of pay-
ing any debt or making any payment within the territory of said State.
This issue arises particularly sharply with the significant risk of disputes
emerging when deals (transactions) are being made. If there is sufficient
faith in the judicial resolution of a conflict, settlement of a debt with
an improper means of payment can be a serious argument against the
payer. But this factor directly depends on the strength of the govern-
ment. In periods of discord and change of government, the aforemen-
tioned factor works against the currency or in favour of such private-
legal liabilities, like bills/promissory notes or bank liabilities or in favour
of natural commodity money.
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4. The demand for currency for hoarding purposes, arising as a
result of a lower level of faith in the government, compared to other
issuers. This emerges usually in the case when confidence in one’s own
government or in its ability to keep inflation in check, is essentially
lower than confidence in other governments. An example of this is the
Russians’ total lack of confidence in the Russian rouble as a means of
stabilising prices, arising in part as a result of Pavlov’s reforms, which
withdrew 50 and 100 rouble banknotes from circulation without com-
pensation, and also as a result of many years of inflation and hyperinfla-
tion, which had regularly cheapened cash and non-cash currency. The
author is personally acquainted with people who had invested
10,000 roubles in Sberbank in the 1980s, which at that time was enough
to buy a «Volga» car or a decent house, and now is enough only to buy
a children’s bike.

5. The demand for currency for hoarding purposes, arising as a
result of confidence in a government which capably supports a reliable
and functional banking system. For example, the total collapse of the
banking system in 1998 does not facilitate long-term storage of money,
in the form of long-term rouble deposits.

A series of experts (the author included) believe that the fundamen-
tal causes of bank crises are not so much the sharp fluctuations in
property prices (for building societies), in share prices (for investment
banks), currency etc., as much as the incorrect fulfilment by the govern-
ment of its regulatory function, which involves not allowing the warp-
ing of the credit portfolios of banks in one or another branch of the
economy. For example, in the USA after the crisis of 1930—1933 banks
were prohibited by legislation from acquiring shares.

6. Convenient currency legislation. If the government prohibits the
circulation of its own currency abroad, it is difficult for it to hope that
foreign citizens and businesses will accumulate this currency.
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Financial money

Here we should consider:
1) highly liquid assets, for which only insignificant fluctuations in
value are possible and which are termed «almost money»

2) stocks and shares (securities), which partially fulfil the functions
of money.

Quasi-money

Quasi-money (from the Latin quasi — as if) is the name for the
monetary means represented by fixed term and savings investments (in
commercial banks, special credit institutions), deposit certificates,
State treasury liabilities etc. (Fig. 21)
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Fig. 21. Prevalence of quasi-money

In order to define the ease with which any type of assets can be
turned into an economically-viable medium of circulation, economists
use the term «liquidity». As money fulfils the economic role of a means
of circulation, it is the most liquid type of asset. The liquidity of other
assets can vary. The majority of organisations, at any moment, can be
sold with minimal transaction costs and fluctuations in share prices;
therefore they serve as relatively liquid assets. «It is only the likeness of
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money, since it is not possible to use them directly as a means of buying
and paying. In the conditions of contemporary capitalism, quasi-mon-
ey is the main and the most dynamic component of monetary
aggregates»!.

Many economists emphasise such a factor as liquidity when answering
the given question. From their point of view, any product which can be
turned very quickly into money, can be included in the monetary mass.

On the one hand, it is a highly practical and simple model for discus-
sion, allowing us to regard as aggregate M1 precious metals and other
goods, which can be turned into money on the goods market in the
twinkling of an eye. But then the question arises: what period of liquid-
ity does a product have to have, in order for it to be included in the
monetary aggregate? And if such a period is equals one day, then why
not include in the M1 aggregate those market goods which become
money in the course of a market session, such as metals, cereals, oil,
concentrated orange juice? And what about a studio apartment in
Moscow with a one-day period of liquidity?

Stocks and shares,
partially fulfilling the functions of money

As we have already elucidated, in order to consider any product as
money, it is necessary to prove that it fulfils the functions of money.
Securities, depending on their type, can, in suitable conditions,

fulfil all the functions of money to some degree (fig. 22):

+ there exists a widespread practice of mortgaging securities (princi-
pally corporate shares) as a guarantee when taking a loan. Thus,
mortgaged securities fulfil the function of money, serving as a meas-
ure of value. Moreover, market estimates of corporate shares reflect
the value of the company;

* during mega deals, involving acquisitions of companies in the USA,
transactions are usually carried out with the shares of the company-
absorber (parent company), which serve as the means of payment?.

' L.N. Krasavina. Currency and credit under capitalism. Moscow, 1980. P. 126 (Kpaca-
euna JI. H. leHexHoe obpallieHre 1 KpeauT rpu Kanutaiuzme. M., 1980. C. 126).

2 Inevitably, a question arises about the number of people who accept this or that type of
money as a means of payment. This number can be either enormous — billions of users
in case of the US dollar in cash form, or tiny — about 100 users in case of the Yap island
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Fig. 22. Prevalence of securities

Equally, company shares, estimated on the market, sometimes ful-
fil the function of circulation during the resolution of disputes. For
example, on the 10t of August 2004, the company Yahoo! agreed to
drop its patent lawsuit against Google, in exchange for 2.7 million
shares in the latter!;

» the intended purpose of such a security as a bank cheque is exactly
one of the functions of money: to serve as a means of payment;

» the direct intended purpose of deposit certificates is to serve a means
of accumulation;

» abill/promissory note can fulfil the function of a means of payment
(if the issuer issues it together with a payment of some monetary sum
at the time of a deal of one kind or another), the function of a means
of saving/accumulation owing to a discount and the function of a
means of circulation. Well-known issuers, such as the company
«Gazpromy, fulfill the last function.

Let us consider a concrete example: cheques.
According to Article 877 of the Civil Code of the Russian Federation

«a cheque is recognised as a security, containing an unconditional in-

stone money. Definition of the sufficient number of users is a massive undertaking, which
deserves to become a separate piece of research.
' http://www.inline.ru/internet.asp? NewsID=46541 (Credit: The Washington Post).
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struction by the cheque-giver to the bank, to make a payment of the
sum specified on the cheque to the cheque-bearer.»

From the point of view of legislation, transactions made by cheque
are just as common as transactions made by payment order. It is obvious
that cheques fulfil the function of a means of payment and a means of
circulation. Their measure of worth is reflected by the sum inscribed
on the cheque. However, the function of saving/accumulation is es-
sentially reduced in a cheque, insofar as it is valid for a relatively short
period of time. Although, one must acknowledge that 20—30-year old
banknotes also become invalid in a number of countries.

The following example is Minfin bonds, known in Russia as «OGV-
VZ» (Obligations of the State Inner Currency Loan).

It is obvious that they fulfil the function of a means of payment,
although not in a very wide sector. The main ideologue, which at-
taches the payment function to «<OGVVZ», was and remains the Russian
Ministry of Finance (Minfin), which offers the possibility to use Min-
fin bonds for clearing a debt, buying debts of foreign governments,
carrying out mutual tax-related settlements and regulating/classifying
payments.

In transactions between Russian parent companies and their sub-
sidiaries abroad Minfin bonds are used extremely often as a means of
circulation and even as international currency. Often they are used as a
means of giving credit to subsidiaries abroad. It is necessary to note that,
in contrast to the use of local currency, the use of securities as a means
of payment requires the agreement of the receiver (beneficiary).

A means of accumulation easily manifests itself theoretically by the
very nature of a bond as a means of saving, and practically, via the
analysis of fund portfolios of banks, insurance companies and various
funds, which are the most active investors into Minfin bonds.

The measure of value is reflected by the document’s face value and
its market rate.

Generally speaking, we are concluding that if one or another secu-
rity fulfils the function of money, then it is possible to recognize it as
money.

In economics, there are many things of which it is impossible to talk
in precise terms.
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For example, do types of money such as coins actually fulfil the
function of money, in super-wholesale transactions of 1 billion roubles
(33 million US Dollars)! and over? No, they do not. Does this mean
that coins are not money? Things are not at all simple. It is not possible
to describe one type of money with 100% certainty as ideally fulfilling
the function of money, because:

* non-cash money is impractical for small transactions;
» cashisimpractical in the case of a delayed shipment of goods, where

a letter of credit would be more convenient;

* in remote regions payment in commodities (vodka, ammunition
etc.) is preferred;

* transactions involving company acquisitions and mergers are often
paid for by shares of the acquirer-company.

Not one type of money ideally fulfils the function of money; each
type of money is convenient in one or another situation (fig. 23).

For example, coins serve the sector of transactions well, when the
sum to be paid does not exceed the value of the 10 highest denomina-
tions of coins, and, in case of banknotes, when the sum to be paid does
not exceed the 300 highest denominations of currency. In relation to
bigger deals, cashless methods of payment are more convenient. In a
cash-orientated economy, it is not unheard of for expensive property to
be bought with cash, but this is moving away from the area of the the-
ory of money, and more a case of the theory of efficient taxation.

Thus, some shares also fulfil the function of money, but not ideally,
and they are only used in some sectors of economics. For example,
bills/promissory notes of the Russian companies «Gazprom» and «Sber-
bank RF» were widely accepted as payment during real, high-pressure
deals for metal and metal products in the regions.

I Rouble to US Dollar exchange rate is given at the time this research was carried out.
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Object and liability components of money

The physical properties of money do not appear as essential. Mon-
ey does not have common physical properties, and some types of mon-
ey do not even have a material form. (table 7)

Table 7
Object and liability components of different money forms
Form of money Component, % Principles Guarantee
Object Liability of circulation
Natural
Non-standard- | 100 0 Proprietary | Consumer character-
ized goods e.g. law istics
skins, salt,
crops, metals
by weight
(commodity)
Stamped metal |95 1 —con- Proprietary | Consumer character-
ingots of sumer law istics plus issuer’s
precise weight, 5 —ex- (Prince’s) guarantee
stamped change of exact weight,
«kunas» composition and
quality, which added to
exchange value
Coins made of |90 2 — con- Proprietary | Consumer character-
precious metals sumer law istics, plus responsi-
10 — ex- bility of manufacturer-
change issuer (Prince) for
exact weight and
composition, which
added to exchange
value
Credit
Commercial 0.1 99.9 Law of Obligation of the
bills obligations issuer (merchant,
for regis- industrialist) to issue
tered bills, value indicated (in
proprietary | gold, coins, goods)
law for was guaranteed by his
bearer bills | property and earning
in circula- potential.
tion.
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Table 7 cont.

Form of money

Component, %

Principles

Guarantee

Object Liability of circulation
Banknotes from | 0.1 99.9 Law of Liability of a private
private banks obligations bank to issue gold,
forissue and | coinage etc was
encashment, | secured by its assets
proprietary
law for
circulation
State banknotes | 1 99 Law of Liability of the State
(T-notes): obligations bank to issue gold,
forissue and | coinage etc is
encashment, | guaranteed by its
proprietary |assets, the State’s
law for property, the right of
circulation the State to collect
taxes
with metal Liability of the State
«guarantee» bank to issue gold,
coinage etc is guaran-
teed by its assets, the
State’s property, the
right of the State to
collect taxes, by the
liability of the govern-
ment to accept
currency X as payment
for taxes and the
clearing of State credits
Without metal The abstract liability of
«guarantee» the State bank is
secured by the liability
of the government to
accept currency X as
payment for taxes and
the clearing of State
credits
Coins with face |5-70, 30-95 Law of Consumer character-
value (the stage |depending |depending |obligations istics plus liability of
of transitionto |onacoin’s |onacoin’s |forissue and | manufacturer-issuer
credit money) composi- composi- encashment, | (Prince), which was
tion tion proprietary secured by his
law for property, his right to
circulation collect taxes and to

lead aggressive wars
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End of table 7

Form of money Component, % Principles Guarantee
Object Liability of circulation
Deposited 0.01 99.9 Law of Same as above, but
money (check- obligations | divided, nominal and,
ing accounts) asarule, froma
private bank
Financial
Quasi-money 0.01-0.1 99.9-99.99 | Law of The abstract liability of

obligations | the financial institution
to issue, within the
period specified,
currency, either in
cash or cashless form,
was guaranteed either
by the right of the
government to collect
taxes or by the credit
portfolio of the bank

Stocks and 0.01-0.1 99.9-99.99 | Law of Share is guaranteed
shares, partially obligations by the competence of
fulfilling the the shareholder;
functions of bonds — by the right
money to demand payment,

in case of other
securities — other
rights were guaran-
teed by the issuer’s
property and earning
potential

It is essential to note that precise calculations of the object and li-
ability components of different types of money are only possible with
concrete examples.

For example, if the cost of manufacturing US Dollar banknotes
equals 50 cents, then the object component value of one-dollar coin
will equal 50%, and in 100 dollars it will be 0.5. Equally, when attempt-
ing to define the object component of non-cash currency, it is possible
to carry out the following calculation: information about the name of
the owner of the account and the state of his bank balance occupies no
more than 40 bytes. A hard disc with a capacity of 40 gigabytes nowa-
days costs no more than 100 dollars. Therefore, the cost of storing such
information is 107 dollars. If a certain account-holder only has 1 dol-
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lar in his account, then the object component will equal 10-3 and if he
has 1 billion dollars, then the object component will equal 10~14 %.

Yu. Maltsev and I. Shkarinov write: «The legislator calls money an
object only because of the convenience and expediency of regulating the
legal relations linked to owning and managing money in accordance with
proprietary law, although in essence these relations are ones of obliga-
tory/liability nature.

...The consumer value of money lies in the fact that it serves as a
general equivalent, mediating the exchange of all other property. Its
economic character of general equivalent has not yet been reflected by
the law and is the cause of misunderstandings, which the formation of
purely legal constructions leads us to... In fact, insofar as it is impos-
sible to effectively apply methods of defence (vindicatory and negatory
lawsuits), characteristic of the law of estate/proprietary law, to the
demand for cash, then the status of money as some sort of material
object loses its meaning»!.

Table 8
Legal relations, arising during the use of different money forms

Legal relationship

Form of money

crops, metals by
weight (commodity)

Primary Secondary
Non-standardized The right of ownership and -
goods e.qg. skins, salt, |other proprietary rights

Stamped metal ingots
of precise weight,
stamped «kunas»

The right of ownership and
other proprietary rights, the
right to demand exchange

for the specified amount of
gold

The right of ownership and -
other proprietary rights, the
right to demand exchange
for the specified amount of
gold

Precious metal coins

Commercial bills:
Registered/Nominal | Unconditional abstract

liability of the tradesman to

U Maltsev Yu., Shkarinov I. On the problem of guarantee-free indisputable money with-
drawing from banks’ correspondent accounts // Business and banks, 1996. Issues 22—23
(Manvyes 0., llkapunos U. K ipobiieme 6e3aKIENTHOTO U OECCIIOPHOTO CITUCAHUS
JIEHEXHBIX CPEACTB C KOPCUETOB OaHKOB // busnec u 6anxu, 1996. No 22—-23).
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Table 8 cont.

Form of money

Legal relationship

Primary

Secondary

Bearer

pay the intended party
within the intended period
the specified amount of
certain precious metals
The right of ownership of
the paper slip with inscrip-
tion

Unconditional abstract
liability of the tradesman to
pay the intended party
within the intended period
the specified amount of
certain precious metals

Banknotes from
private banks

The right of ownership of
the paper slip of the
banknote

Unconditional abstract
liability of the tradesman to
pay the intended party
within the intended period
the specified amount of
certain precious metals or
precious metal coins

State banknotes
(T-notes):

with metal «guarantee»

The right of ownership of
the paper slip of the
banknote

The public right to use this
banknote to make any
payment within the borders
of the country

Unconditional abstract
liability of the tradesman to
pay the intended party
within the intended period
the specified amount of
certain precious metals or
precious metal coins,
unconditional abstract right
of presentation as a means
of settling any transactions
with the State.

without metal
«guarantee»

The right of ownership of
the paper slip of the
banknote

The public right to use this
banknote to make any
payment within the borders
of the country

(now it is limited in compari-
son with deposited money)

Unconditional abstract right
of presentation as a means

of settling any transactions

with the State.
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End of table 8
Legal relationship
Form of money -
Primary Secondary
Coins with face value | The right of ownership of Unconditional abstract right
(the stage of transition |the metal bearer, the public | of presentation as a means
to credit money) right to use this banknote to | of settling any transactions

make any payment within with the State
the borders of the country
(now it is limited in compari-
son with deposited money)
Deposited money The right to demand from -
(checking accounts) the bank to issue cash
currency / make a specified
payment, public right to
accept this money for any
transaction within the
borders of the country (with
the exception of retail)

Quasi-money Private-legal right to -
demand payment of
deposited money from a
bank or the Treasury within
a specified period

Shares and other Rights of the shareholder or -
proprietary rights other stock rights

Having analysed the forms of money, we obtain a graph of their
proportional prevalence at different times (fig. 24).

From fig. 24, we can conclude that, with the development of civil
and industrial relations, the demand for exchange value of money is
higher than for its direct consumer value.

However, during an industrial crisis and the resulting crisis of public
confidence in the national currency, a reverse process takes place, when
all those involved in the circulation of goods, expecting to go com-
pletely bankrupt, try to convert exchange value into consumer value.
In this way, a society’s turning away from one form of money during a
time of crisis bears witness to the fact that this type of money has lost
the function of money and therefore is being ousted from monetary
circulation. Up until the crisis it was regarded as money, but during and
after the crisis it is simply no longer accepted.

However, in case of normal development, the object component/
value of different forms of money strives towards zero, since an im-
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Fig. 24. Share of different money forms

provement in the circulation of money leads to reducing representation
of liability information in object form. We can illustrate this with the
following example.

In Ancient Babylon liabilities (promissory notes) were written on
stone tablets weighing up to a kilogram, in Ancient Rome they were
written on clay tablets weighing up to 300 grams. After that the bearer
of such information became a parchment with a weight of 100 grams,
from the fifteenth century onwards it became paper (10g) and nowadays
the information is carried nearly everywhere on electronic bearers,
where one liability occupies approximately 100 thousand molecules of
silicon: much less than 1 mg. Bill Gates’ development of electronic
technology and «the reduction of the co-efficient of information
friction»! with the creation of the quantum computer will reduce the
electronic bearer to between 10 and 100 atoms.

' Gates B. The road into the future. Moscow, 1997. P. 20
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Now the value of a product is fully separated from its physical form
and appears in a distinct, public form, without the need to be attached
to some or other type of material commodity body. It represents a pub-
lic symbol of a physical commodity and functions in the same vein,
relying only on public guarantee. Its value now is expressed simply by
a number, confidence in which is confirmed by the agreement of sepa-
rate parties, and also by the agreement of the public and the govern-
ment. The latter guarantees this confidence in the name of the public
and on the basis of the power invested in it by the people, by means of
the corresponding legislation and established procedures.

Thus, the public role of money, as a representative of value, signifies
that every type of commercial money is full-bodied money, regardless
of whether or not it has a physical content. Whether money is full-
bodied is defined not by its existence in a purely material form, but by its
ability to completely fulfil the functions dictated by the demands of the
corresponding stage of commercial relations development'.

' Portnoy M.A. Aforementioned work. P. 27.
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Analysis of the movement of money forms

Turning to the analysis of Article 128 of the Civil Code of the Rus-
sian Federation, we will move away from the fact that the following
arises from the economic nature of money: it is not possible to talk about
the legal nature of money in general. It is only possible to talk about the
legal nature and corresponding legal regime of a concrete type of legal
property goods, which carries out the function of money'.

By analysing the table of the forms of money (see table 3), the table
of the material and liability content of different forms of money (see
table 7) and also the corresponding graphs, it is possible to come to the
conclusion there is an evolutionary ousting of one form of money by
another more suited to the corresponding level of industrial relations
and in contemporary economics literally all types of money exist, hav-
ing, however, varying degrees of prevalence in economic relations.

Likewise it is necessary to point out, in accordance with M.A. Port-
noy, that different forms of money have different abilities to fulfil the
functions of money. For example, banknotes are an inadequate means
of preserving value (accumulation), nominal credit bills are not quite
suitable as a means of circulation, and financial money is inadequate
both as a means of circulation and as a means of payment. At the same
time, all of these are adequate as a measure of value?.

It is particularly worth noting the following tendencies:

* absolute majority of contemporary money forms are of liability
character;

» financial money is at present the most actively developing form of
money;

* the development of electronic systems of access to deposited and
financial money (e-banking and e-trading systems) allow fund-hold-
ers to reduce «inactive» sums of deposited money by means of short
term investment in stock and shares, which exerts essential influence
on the global liquidity of the international system as a whole.

1 Efimova L.G. s tax payment by «dead» money a possibility? // Business and banks, 1998.
Issue 42 (Egumosa JI.I. Bo3aMoxHa 1 yIjiata HAJIOTOB «MEPTBBIMU» AeHbramu? //
busnec u 6anku, 1998. Ne 42).

2 See: Portnoy M.A. Aforementioned work. P. 164.
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 the spiral development of history exemplifies the fact that mankind,
having become acquainted with «portfolio» distribution of stock and
shares into different branches of economics for increased stability,
has created stable «portfolio» deposited money (SDR, ECU) and
even banknotes (FURO);

» the development of commercial markets and electronic systems of
accessing natural products markets, and likewise the use of the «li-
quidity line» as a mechanism distinctive to deposited money, in the
sector of contracts relating to stocks and shares, allows investment
funds to retain an essential part of their assets in exchange traded
commodities (ETCs), such as of oil products, light and dark metals
and even concentrated orange juice, which again endows commod-
ity money with the function of accumulation (fig. 25).

«Liquidity

. i Financial
Commodity money
money
Metals stability

Deposited
money

Banknotes

Fig. 25. The expansion of the sphere of application
of specific functions of money

The signing of international deals, such as, for example, «oil for
supply of provisions» between Iraq and the international community,
the acquisition of Russian credits by Iraq with oil and oil products;
«gifts» in the form of trains full of oil products to government officials
of several developing countries — finds us drawing a conclusion that a
certain tendency has taken shape, i.e. certain ETCs are acquiring the
function of circulation and, consequently, developing into money.
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Such ETGCs in circulation take the following forms:

* nominal securities in the form of storage receipts, bills of lading;

+ bearer securities in the form of bearer storage receipts, bills of lading
«upon presentation»;

* «metal» and other commodity accounts, arising as a result of the
storage of goods in special depositories. The Canadian company
«Kitco» is the best-known of such depositories of precious metals,
which gives its clients the right to carry out non-cash operations
between themselves. Equally well-known is non-cash circulation of
such goods and rights for them on various commodity exchanges in
the West, amongst which the Chicago goods exchange and London’s
metal exchange stand out for their popularity and volume of trade.
Thus, it is possible to establish that the historical spiral development

of forms of money results in all types of existing money advancing to a

new level.

At present, forms of money which are of a liability nature, serve the
overwhelming majority of deals. Applying to them object/material rules
of circulation is not only unacceptable, but also creates huge problems
in the circulation of money, and consequently negatively affects the
credit-monetary system and the development of economics as a whole.

Many lawyers confirm, that one or another form of money inade-
quately fulfils one or another function of money. In particular, there is
much criticism of the fulfilment of the function of payment by securi-
ties. Here we once again emphasise that not one form of money ide-
ally fulfils any one function (table 9).

Table 9
Fulfilment of the money functions by different forms of money in Russia

Percentage of function fulfilment
Form of money Measure Means_ Means of accumu{ation
of circulation (value preservation),
of value
and payment holders
Natural

Non-standard- 2 0 100-120
ized goods e.g. Property for rent, building
skins, salt, materials, cars, flats,
crops, metals by (B, PF, IC, IF, physical
weight (com- persons)
modity)
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Table 9 cont.

Percentage of function fulfilment

cards

Form of money Measure I\./Ieans' Means of accumu{ation
of circulation (value preservation),
of value
and payment holders
Stamped metal 0.1 3 100
ingots of precise Barter is Oil, non-ferrous and
weight especially ferrous metals (enterpris-
well-developed |es which use them as raw
in the coal materials, IF)
sector (coal for
metal)
Precious metal 0.1 0.1 110
coins Value increases with time
(for numismatists)
Credit
Commercial bills 20 10 110
In payments for (B, PR IC, IF)
metal
Banknotes from 20 10 85
private banks During receipt of | Risk of bankruptcy +
wholesale goods |inflation (B, PF, IC)
from factories in
the regions
State banknotes 50 50 90 in case of 10% inflation
(T-notes) Prohibited from | 10-20 in case of hyperin-
without metal use at above the | flation
«guarantee» defined limit
between
juridical persons
(practically
prohibited from
circulation in
wholesale
trade). Only
short-term
liquidity: routine
payments, due
taxes
Deposited 60 90 90
money (check- Circulates poorly
ing accounts) in the retail
sector,
Except credit
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End of table 9

Percentage of function fulfilment

Form of money Measure I\./Ieans' Means of accumu{ation
of circulation (value preservation),
of value
and payment holders
Banknotes 99 25 97
The best price The black In case of inflation of 3%
currency in all market, (with the exception of the
(both domestic | property, 1970-1973 crisis)
and foreign) between
» contracts physical
§ persons, since
8 the government
(%] prohibits their
= circulation
Deposited 99 10 97
shadow
payments for
wholesale trade
and property
Financial
Quasi-money 1 0.1 99
Percentage of income
almost equals inflation
(B, PF, IC, IF)
Shares and 1 0.1 120-150
other property Profitability of normal busi-
rights ness (related enterprises,

colleagues, physical
persons)

Key: B =banks, PF = pension funds, IC = insurance companies, IF = investment funds.



Part IV

MISTAKES IN LEGISLATION
AND THE ROLE OF ECONOMIC
THEORY

The origin of mistakes

In terms of law only material objects are recognised as
things.

The German Civil Code, § 90

A mistake relating to the nature of money in Russian civil legislation
arose because of the fact that Roman law was taken as its basis, without
considering the new tendencies in monetary circulation and the mon-
etary system.

In actual fact, in Ancient Rome only object acted as money: metals
(copper, silver, gold), because, at that level of trade relations, promis-
sory notes, bills and assignations were not in circulation.

Life has changed substantially since the time of Ancient Rome.
Naturally, evolution has also touched the sphere of money. However,
contemporary legislators, having revived Roman law in the Civil Code
of the Russian Federation, have not taken into account the fact that
metal ceased to fulfil the function of a measure of value long time ago,
and that deals are no longer conducted with the need for a weighman
with scales and weights.

It is possible that the said mistake was a result of an unfaithful trans-
lation from Latin, insofar as the Latin word «res» had the two following
meanings:

1) aseparate, legally independent material entity with clear spatial
boundaries;



178 PART IV. Mistakes in legislation and the role of economic theory

2) any object (including intangibles — jura) of private law or the
civil process (ausa), and also a whole complex of assets (bona, hereditas;
patrimonium)'.

Gaius? thus divides things into tangible (corporals), which it is pos-
sible to feel or touch (quae tangi possunt) and intangible (incorporales)
which it is not possible to feel or touch (quae tangi non possunt). Gaius
interprets the latter not as things in the sense of objects of the external
world, but precisely as rights3. «Intangibles are things which cannot be
touched, including those which are listed in the law, such as inheritance,
usufruct, liabilities, whatever their form, and the fact that inheritance
includes physical items is not at all important... nor the fact that a large
part of what is left to us, according to some sort of liability, is a physical
object... but the law of inheritance itself, the law of usufruct, liability law
are all regarded as res incorporales, i.e. intangible objects»* (Gai.2.14)
This fragment is also reproduced literally in Digests’ (D.1.8.1)

Contemporary Russian law, however, recognises under the concept
of «a thing» only objects of the material world, which exist in their
natural condition in nature or are created by the labour of man®.

As N.O. Nersesov explained, «references to Roman law (in this
case — A.G.) are out of place because securities are essentially a product
of the cultural life of new peoples, and consequently, it is not possible
to attach to them new norms which are taken from a law foreign to
them, Roman law. The latter is of historical interest to present day so-
ciety and serves as a excellent school for the training of lawyers, but it
is impossible to find the answers in it to all questions, occurring in the
lives of other nations, at any time» .

' Bartosek M. Roman law (notions, terms, definitions): Translated from Czech. Moscow,
1989. P. 274 (bapmowex M. PuMckoe ripaBo (TOHSITHS, TEPMUHBI, onipeneseHus): [1ep.
c yenick. M., 1989. C. 274).

2 A famous Roman lawyer, a recognised figure of authority in Ancient Roman law.

3 Roman private law: Textbook / Edited by Prof. Novitsky I.B. and Prof. Peretersky I.S.
Moscow, 1996. P. 148.

4 Gaius. Institutes. Books 1—4. Moscow, 1997.

3> Justinian Digests. Selected excerpts. Moscow: Nauka, 1984.

¢ Baskakova M.A. Businessman’s Juridical Dictionary / Edited by Ryasentsev V.A. Mos-
cow, 1994. P. 77 (backakosa M.A. TonKOBBII1 IOPUIUYECKUIT CTIOBapbh OU3HECMeHa /
HayuH. pen. B.A. Psacenues. M., 1994. C. 77).

7" N.O. Nersesov. Representation and securities in civil law. Moscow, 1998. P. 18 (Hepcecos
H.O. IpeactaBUTeIbCTBO U LIEHHBIE OyMaru B rpaskaaHcKoM rpase. M.: CraryT, 1998.
C. 18).
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«The majority of lawyers, who are examining contemporary legal
phenomena chiefly from the point of view of Roman law, achieve un-
satisfactory results which are unrelated to the demands of real life»!.

N.O. Nersesov renders this statement concrete with the example of
the negative influence of Roman law on the development of commod-
ity circulation with the help of bearer securities in France.

«The convenience of the examined form of liability in relation to fa-
cilitating the concession of rights of demand became hindered by the
gradual development of theoretical jurisprudence. The history of the
development of juridical thought in France at that time without doubt
took place under the strong influence of Roman law.

In their explanations of the different institutions of civil law, lawyers
increasingly relied on Roman law. The latter, called droit commun as
early as in the 13" century by a lawyer Beaumenoir, as time passed,
became in the eyes of lawyers, educated under its exclusive influence,
the higher law, autorite.

The influence of Roman law unprofitably affected the theoretical
basis of imperfect bearer securities. As a product of the general law of
France, these liabilities did not suit the strict demands of Roman con-
tract law. Intricate analysis of juridical concepts was alien to the ju-
ridical genius of the 13" -century French; the common sense of the
people, having revealed itself in the fragmentary opinions of a small
number of professional lawyers of the time and also in juridical prac-
tices, considered the bearer (porteur de lettre) as an independent cred-
itor in relation to the promissory document.

Meanwhile, later lawyers, with a better theoretical training, came
to apply the Roman theory of mandate to the bearer, the owner of the
document. Such a transition, incidentally, was completed gradually.
Thus, a 15™-century lawyer loannes Gallus, although considering the
bearer (porteur) to be the mandatary, maintains that his right according
to the document did not end with the death of the trustee.

Someone who talks in particular detail about these liabilities is the
16™-century lawyer Rebuffus, who tries to reconcile the theory of man-
date with the independent juridical situation of the owner, by means of
supposition (presumption). In his opinion, the bearer always has the

! Ibidem. P. 199.
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right to file a claim on the strength of the supposition that the document
came to him as a deed of trust; to this he attaches another basis, that
the debtor cannot raise any kind of objection since he has himself
promised to make a payment to any bearer.

As a result, triumphant once and for all was the point of view of
Roman law, i.e. that the bearer is only an implementer of the rights of
another party, the original creditor, and therefore he should have pre-
sented either a power of attorney, if he was acting in the name of the
principal, or a proof of a completed procedure of cessio bonorum, if he
was acting in his own name.

This point of view is reflected in the later versions of coutumes
(Translator’s note: bodies of law in force in France until the Revolution)
composed undoubtedly under the influence of lawyers educated in
theory. The coutumes of Orleans appear, to a certain extent, to be an
exception. In the first edition (1509), chapter XXI, Des executions faites
par vertu de letters obligatoires etc., art. 348, there is a mention of the
«porteur de letters obligatoires» (bearer) who can act in relation to the
debtor as if he were an independent creditor. This article remained
without alteration even in the revised edition of 1583, only in a differ-
ent part of the document, precisely in chapter XX, art. 432.

From the article mentioned it appears that the porteur (bearer) is
more independent than the ordinary commissioner. This particularly
stands out in the second half of the article, where it is said that the
bearer may continue the legal suit (of calling the debtor to account)
even after the death of the creditor.

We note here that one of the contemporary French lawyers, Amedée
Pétit, basing himself on the abovementioned article 432 of the coutumes
of Orleans (the 1583 edition), finds that, at that time, genuine bearer
securities have already been known. In this he refers to the authority of
Potier. In fact this academic explains the phrase in art. 432 «si a ce ledit
debteur est oblige» in the sense that the debtor pledged by agreement to
pay the bearer, and to this adds that in commercial dealings these bills
«sont encore autorises». The opinion of Potier is refuted by the second half
of the same phrase, «comme seroit (porteur) le creancier principal», from
which it is directly clear that an imperfect form of bearer liability is being
discussed, examples of which we included above, i.e. where the debtor is
liable to pay a defined, original creditor or a bearer of the document.
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The bearer of the document (porteur de lettres obligatoires) had the
character of a legal representative, which is clear from comparison with
other similar statements of the coutumes. Thus, in the coutumes de
Montargis of 1531, in chapter XX, «d’executions de letters obligatoires»,
the content of art. 432 of the coutumes of Orleans is repeated and the
following 26" article states that «leftres obligatoires» cannot be brought
into use by the bearer after the death of the creditor and that heirs of
the latter may have a claim against the debtor.

From the fact, that the right of the bearer to pursue a claim against
the debtor is cut short by the death of the creditor, it is clear that such
a bearer is only regarded as an entrusted party, who is acting in the name
of the principal, original creditor.

In the coutumes de Blois of 1523, chapter XXIII, art. 250, the same
is repeated. In his notes on this article, the 16!"-century lawyer Julien
Brodeau states that the «porteur de lettres obligatoires» is an ordinary
trustee (procurer).

Thus, bearer liabilities, which, according to the development of
civil relations, should have turned out to be convenient because of fa-
cilitated transferral of rights of demand, on the contrary, lost their
original meaning in the 16" century under the influence of lawyers, in-
spired by Roman law, and, as a result, at that time they did not differ
substantially from simple nominal liabilities»!.

I Nersesov N.O. Aforementioned work. P. 163—165.
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Proof of the inevitability
of mistakes in legislation

The theory of mistakes is the branch of mathematic statistics upon
the basis of which the methodology of the exposure and evaluation of
errors (mistakes) developed. As a completely developed, strong math-
ematic apparatus, it has inter-disciplinary significance and may be
applied to any conceptual apparatus and in any field: in physics, chem-
istry, biology, sociology, history and also in law.

In the theory of complex systems it is proved that any complex sys-
tem (a system consisting of a large number of complex, interlinking
elements with complex and diverse links) will definitely contain one or
more mistakes. In addition, knowing the approximate complexity of
the system and probability of mistakes, it is possible to calculate their
number with sufficient precision.

This rule is used particularly often in information technology and
its branch, i.e. programming, where it is well-known that any complex
program will necessarily contain a mistake(s). An example of this could
be the Windows 95 program, which, despite being issued by the huge
corporation Microsoft, still contains a large number of errors, which can
be discovered by almost any competent user. The presence of mistakes
in this program is normal, as the capacity of the hard disk is 80 MB,
which is equal to 640,000,000,000 elementary bytes.

Some of the indicators of a complex system are the complexity of the
conceptual apparatus and the complexity of relationships between con-
cepts. For example, in the binary code there are two concepts in total:
zero and one. There are also two relationships: addition and negation.
At the same time, in mathematical analysis, the concept of the variable
is even harder to define, and so is the complex relations of the integral
and factorial. In legislation the notions themselves are rather complex
(for example, gangsterism or contraband), and the same can be said of
the logical relations of inclusion, exclusion, complex equality etc. It is
therefore necessary to note the immensely large number of concepts,
used in law and the very large number of different types of interlinks
between the most varied norms, both within laws as well as between
them. Consequently it is possible to state with confidence that from the
point of view of mathematical statistics law is a complex system.
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Thus, knowing that:
+ legislation is a complex system,
» acomplex system necessarily contains mistakes,

we can conclude that legislation necessarily contains mistakes and

the more complex and ramified the law, the more mistakes will be

contained within it.

It thus follows that in many laws high in content and complexity,
the presence of mistakes is highly probable.

Following on from the theory of complex systems, it is possible to
reveal the following norm:

N~C,

Where N is the number of mistakes; C is the cybernetic (information)
complexity of the norm.

Accordingly, complexity is directly proportional to:

1) the volume of the norm (V);

2) the number of legal links between concepts (LC):

C~VxILC.

It is also well-known that the more «worn in» the law, the more
thought through, the more times it has been examined and debated,
then the less mistakes it will contain, i.e.

N~ 1/NE,
where NE is the number of examinations.

Equally the application of the law affects its «worn-in-ness». It is
obvious that the law on theft, applied by courts quite often, is better
thought through than, for example, the law on changes of citizenship,
which is applied extremely rarely.

N~ 1/NA,

Where NA is the number of applications.

Then we get the formula:

N~Vx LC/NAx NE.

From this formula it is possible to conclude that there are more
mistakes in laws which:

1) are complex in their wording;

2) are strongly interlinked;

3) are passed in haste;
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4) are formulated without considering the positive experience of
foreign legislators;

5) are borrowed from legislation of another country, but with an
inaccurate translation;

6) have not been applied before i.e. are being applied for the first
time.

The chapters of the Civil Code of the Russian Federation which deal
with money, securities, banking operations and entrusted administra-
tion can be described using all of the above-listed properties.

And although we are obliged to observe laws (even if they contain
mistakes), it should not follow that they are regarded as a dogma. It is
necessary to facilitate the removal of contradictions in the legislation
when they are revealed.
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Why there are many mistakes in continental
(including Russian) legislation

Economic theory teaches us that the role of the basis is primary, and
the role of the superstructure secondary. Transferring this teaching to
the field of civil law, one can confirm that industrial strengths and in-
dustrial relations (basis) form the standard behaviour of a subject in
society, but the government, recognising this said norm, translates it
into a legal statute (superstructure).

With the development of industrial relations (basis), old norms of
behaviour are dying out and changing shape, new ones are arising,
which creates preconditions for the timely correction of legal super-
structure — legislation.

Such correcting is carried out much more simply in Anglo-American
law, than in continental law (including Russian law).

In the Anglo-American system it is recognised that at the beginning
a norm is formed by life itself, and then regulated by law. The principle
«Norm is primary, law is secondary» is realised by the principle «the
law of justice is higher than general law».

In Russia, like in the rest of continental Europe, German normative
theory has been put into practice using the principle «law above all».
When this happened, nobody seemed to notice that the legal super-
structure (legislation) sometimes does not relate to the altered basis and
sometimes laws simply impede the development of normal economic
relations.

In the USA and Great Britain, a correct and timely decision on a
concrete case may be made by courts, based on the principle «the law
of justice is higher than general law». In Russia, however, a long pro-
cedure is necessary in order to change or make an addition to a law,
which subjectively guarantees that mistakes in legislation have a longer
«shelf-life».

As long as economic relations in Russia depend on a legal standard
and not the other way round, we are doomed to be lead by legislation
which contains a large number of mistakes, wasting our strengths not
on fruitful activity, but on surmounting barriers standing in the way of
market relations.
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